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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
GIOVANNI LUNA,
)
)
Defendant-Appellant.
)
______________________________)

NO. 46038
ADA COUNTY NO. CR01-18-6670

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, Giovanni Luna pled guilty to one count of aggravated
battery. He received a unified sentence of fifteen years, with five years fixed. On appeal,
Mr. Luna contends that this sentence represents an abuse of the district court’s discretion, as it is
excessive given any view of the facts.
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Statement of the Facts & Course of Proceedings
On September 24, 2017, Giovanni Luna kicked and punched a fellow inmate multiple
times during a card game. (4/10/18 Tr., p.17, L.24 – p.19, L.25.) During the altercation, the
other inmate’s nose and orbital socket were fractured. (4/10/18 Tr., p.19, Ls.15-18.)
Based on these facts, Mr. Luna was charged by information with one count of aggravated
battery. (R., pp.41-42.) Pursuant to a plea agreement, Mr. Luna pled guilty as charged. (4/10/18
Tr., p.8, Ls.7-14; p.17, L.18 – p.19, L.23; R., pp.49-56.) In exchange, the State agreed not to file
a persistent violator enhancement. (4/10/18 Tr., p.8, Ls.7-14; R., p.52.) The State agreed to
recommend a sentence of fifteen years, with two years fixed, consecutive to his existing
sentence. (4/10/18 Tr., p.8, Ls.7-14; R., p.52.)
At the sentencing hearing, the State asked the district court to sentence Mr. Luna to a
unified sentence of fifteen years, with two years fixed. (5/1/18 Tr., p.24, L.23 – p.25, L.4.)
Mr. Luna’s counsel asked the district court to sentence Mr. Luna to a lesser sentence than what
the State recommended. (5/1/18 Tr., p.30, Ls.6-15.) Mr. Luna was sentenced to fifteen years,
with five years fixed, consecutive to his existing sentence. (5/1/18 Tr., p.35, Ls.18-25; R., pp.5962.)
Mr. Luna then filed a timely Rule 35 motion asking the district court to reconsider the
sentence. (R., p.63.) The district court denied Mr. Luna’s Rule 35 motion without a hearing.
(R., pp.71-72.) Mr. Luna filed a notice of appeal timely from the judgment of conviction and the
district court’s order denying his Rule 35 motion. 1 (R., pp.64-66, 73-76.)
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Mr. Luna does not assert on appeal that the district court erred by denying his Rule 35 motion,
as no new or additional information was introduced in support of the motion for leniency.
(R., pp.63, 71-72.) The Idaho Supreme Court has held that “[w]hen presenting a Rule 35 motion,
the defendant must show that the sentence is excessive in light of new or additional information
subsequently provided to the district court in support of the Rule 35 motion. State v. Huffman,
2

ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of fifteen years,
with five years fixed, upon Mr. Luna following his plea of guilty to aggravated battery?

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Fifteen Years,
With Five Years Fixed, Upon Mr. Luna Following His Plea Of Guilty To Aggravated Battery
Mr. Luna asserts that, given any view of the facts, his unified sentence of fifteen years,
with five years fixed, is excessive.

Where a defendant contends that the sentencing court

imposed an excessively harsh sentence, the appellate court will conduct an independent review
of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982). In
reviewing a trial court’s decision for an abuse of discretion, the relevant inquiry regards four
factors:
Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached
its decision by the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
Mr. Luna does not allege that his sentence exceeds the statutory maximum. Accordingly,
in order to show the district court abused its discretion by failing to reach its decision by the
exercise of reason, Mr. Luna must show that in light of the governing criteria, the sentences were
excessive considering any view of the facts. Id. The governing criteria or objectives of criminal
punishment are:

(1) protection of society; (2) deterrence of the individual and the public

144 Idaho 201, 203 (2007). “An appeal from the denial of a Rule 35 motion cannot be used as a
vehicle to review the underlying sentence absent the presentation of new information. Id.
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generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for wrongdoing.
Id.
In light of the mitigating factors present in this case, Mr. Luna’s sentence is excessive
considering any view of the facts.
Mr. Luna has had a difficult life with a traumatic upbringing. (Presentence Investigation
Report (hereinafter, PSI), pp.2, 16, 52.) Mr. Luna was seriously physically abused as a child,
suffering broken teeth, arms, ribs, legs, and arms. (PSI, p.16.) His mother was suffering from
alcoholism and kicked her 9-year-old son out of her home. (PSI, p.16.) Mr. Luna was homeless
for a substantial period of time, until age 12. (PSI, p.16.) At age 12 he went to live with his
father in Idaho, and things became better for him. (PSI, p.16.)
Further, Mr. Luna has been diagnosed with ADHD, depression, anxiety, and PTSD.
(PSI, pp.19-21, 23, 43-44, 56.) He was diagnosed with PTSD from what he endured as a child.
(5/1/18 Tr., p.29, Ls.2-5.) He had expressed a desire to be in mental health court. (PSI, p.52.)
In the past, Mr. Luna was not taking medication to manage his mental health conditions because
he did not like the side effects. (PSI, p.45.) The Idaho Supreme Court has held that the trial
court must consider a defendant’s mental illness as a factor at sentencing. Hollon v. State, 132
Idaho 573, 581 (1999).
Mr. Luna does have a supportive family to assist him in his rehabilitation. Mr. Luna now
has a good relationship with his mother. (PSI, pp.16, 51.) He wants to provide for his children,
to give them the life he never had. (PSI, p.23.) Mr. Luna wants to be an athletic/personal
trainer—he plans to go back to college to finish his degree. (PSI, pp.23, 25.)
Further, Mr. Luna expressed remorse and accepted responsibility for his actions.
(4/10/18 Tr., p.8, Ls.7-14; p.17, L.18 – p.19, L.23; 5/1/18 Tr., p.32, Ls.4-8.) At his sentencing
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hearing, Mr. Luna expressed regret and advised the court that he had apologized to the victim for
his actions. (5/1/18 Tr., p.31, Ls.14-19.) He told the court:
I am not going to place the blame on nobody but myself in this situation. I
overreacted, and I took it upon myself to assault this inmate. I do regret what I
have done, and, actually, on file I have an apology letter to the inmate trying to fix
the situation as best I can, the little amount much resources I do have. I did
apologize, and I do understand that I reacted in an inappropriate manner. I am not
a violent person; I just made some -- a horrible decision to act upon this inmate as
I did.
(5/1/18 Tr., p.31, Ls.10-22.) Idaho recognizes that some leniency is required when a defendant
expresses remorse for his conduct and accepts responsibility for his acts. Shideler, 103 Idaho at
595; State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991).
The issue of reducing a sentence because a defendant expresses remorse has been
addressed in several cases. For example, in Alberts, the Idaho Court of Appeals noted that some
leniency is required when the defendant has expressed “remorse for his conduct, his recognition
of his problem, his willingness to accept treatment and other positive attributes of his character.”
Alberts, 124 Idaho at 209.
The Idaho Supreme Court has also reduced a defendant’s term of imprisonment because
the defendant expressed regret for what he had done. Shideler, 103 Idaho at 595. In Shideler,
the Idaho Supreme Court ruled that the prospect of Shideler’s recovery from his poor mental and
physical health, which included mood swings, violent outbursts, and drug abuse, coupled with
his remorse for his actions, was so compelling that it outweighed the gravity of the crimes of
armed robbery, assault with a deadly weapon, and possession of a firearm during the commission
of a crime.

Id. at 594-95.

Therefore, the Court reduced Shideler’s sentence from an

indeterminate term not to exceed twenty years to an indeterminate term not to exceed twelve
years. Id. at 593.
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Based upon the above mitigating factors, Mr. Luna asserts that the district court abused
its discretion by imposing an excessive sentence upon him. He asserts that had the district court
properly considered his remorse, mental health conditions, and his family support it would have
imposed a less severe sentence.

CONCLUSION
Mr. Luna respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 26th day of November, 2018.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender
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